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HC raps man for false claim that he,
minor daughter faced racial
discrimination by Dutch wife's kin

The Bambay High Court has deprecated a marn for claiming that he llegally brought khis
minar daughter to india from the Netherlands last year as bath of them faced racial

discrimination there by the family members of his estranged wife. a Dutch national
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The Bombay High Court has deprecated o man for claiming that he
illegally brought his minor daughter to India from the Netherlands last
year as both of them taced ricial discrimination there by the family
members of his estranged wife, a Dutch national. A division bench of
Justices A $ Gadkari and Shy.ur_n Chandak in an onder passed an
Wednesday said the plea of racial discrimination adopted by the man was
‘completely hollow and was & sham plea”. "India 1s undoubtedly known

for its zero tolerance l)nliu:y teswards racial diserimination,

Bombay High Court rubbishes father's claims
about discrimination in Netherlands

The Bambay High Caurt was haaring a patition filad by the Dutch woman, claiming that
har hushand, dian citizen, had illegally thair child,
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'Zero-Tolerance Towards Racial Discrimination In India,’ Says Bombay TBOmhaj? HC pu]ls up man fOI‘ fal se claim Of
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racial discrimination by Dutch in-laws

The HC frdered him to hand over doughmer's custody 1o the ex-wife
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Bombay High Court Criticizes Man for Falsely
Claiming Racial Discrimination in Custody
Case
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“*  Bombay High Court Grants Child's
Custody To Dutch Mother, Rejects Racial
Discrimination Contention Of Indian
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Bombay HC raps man for false claim of
racial discrimination by Dutch wife's
Kin

The court was hearing a petition filed by the woman, s Dulch national, seeking
custody of her ive-year-old daughter to be handed over to her.
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HC pulls up man for false claim
of racial discrimination by Dutch

in-laws: ‘Lowered India’s image’

MUMBM FEBRUAHY 8.

THE BOMBAY High Court on
Wednesday, while allowing a
plea by a Netherlands/Dutch na-
tional woman seeking access or
custody of the minor daughter
who was “illegally” detained by
her ex-husband from Mumbai,
pulled up the man for claiming
that he illegally brought his mi-
nor daughter to India because
they were facing racial discrimi-
nation by family members of his
ex-wife.

The HC termed the ex-hus-
band’s claim of racial discrimina-
tion as “completely hollow and a

-sham plea”. It observed the man
has “lowered the image of India
and its citizens in the view of the
petitioner (woman) and her fel-
low nationals”.

“India is undoubtedly known
for its zero tolerance policy to-
wards racial discrimination. The

(ex-husband), how-
ever, had the audacity to take
shelter on the defence of racial
wife and spent considerable years
with him. This way, he has low-
ered the image of Indiaand its at-
izens in the view of the petitioner
and her fellow nationals. We
record our displeasure for this
conduct as according to us, it is
unethical,” a division bench of
Justice Ajey S Gadkari and Shyam

tohand over daughter’s
custody to the ex-wife,
who hadfiledaa
habeas corpus plea

CChandak noted in its verdict.

The bench passed an order in
plea by a 37-year-old Dutch na-
tional woman who filed a habeas
corpus plea claiming “illegal de-
tention” by her ex-husband, an
Indian national. The two got mar-
ried in July, 2013, after which he
was registered asa Dutch resident.

Their daughter was born in
December, 2018 and the District
Court in Netherlands granted di-
vorce to the couple in April,
2023. It held the child will be in
custody of her mother. The said
court in July, last year granted
permission to the husband to
travel to India with the daugh-
ter for nearly 15 days starting
from August 5, that year.

As the ex- husband did not re-
turn after the stipulated time, the
petitioner moved the District
Court in Netherlands, which di-
rected him to bring back the child
or hand the child over to the wife.
As the man failed to comply with
said directions, the petitioner was
prompted to approach the
Bormnbay HC to get the child back.

The husband, through senior
advocate Mihir Desai claimed

that his ex-wife’s parents had
subjected the daughter:to racial +
discrimination and abuSe due to’
her complexion and they wanted
to “sever her ties with India™.

However, advocate Anil
Malhotra for the wife argued that
the couple was married as per
Dutch laws and rights of custody
over their daughter was tobe de-
termined by the court iIn
Netherlands.

Malhotra argued that deten-
tion of the child in India is
illegal/unauthorised and that the
five-year-old girl in her tender age
required her mother’s care.

The HC pulled up the respon-
dent for raising a “vague” allega-
tion of “racial discrimination™ at
‘belated stage”.

"The sudden disconnect of
the child from her native; the
Netherlands is unjustifiable be-
cause she is a Dutch National..."
the bench noted, adding that the
petitioner was providing a con-
ducive atmosphere to her
daughter.

The High Court d::ected the
man to hand over the custody
of the child, however, permit-
ted him visitation and interac-
tion rights.

“The child is of a tender age
and thus requires equal support
of both parents to see that she
grows under the umbrella of di-
verse tradition and culture of the
two countries and steps into the
world as a respectable person,”
the HC held.
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Swati.Deshpande
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Mumbai: Recording displea-
sure over an Indian father's
“unethical conduct” in ta-
king recourse to a defence of
‘racial discrimination’ aga-
inst his Dutch wife , Bombay
high court permitted the mot-
hertotakeachild, aged five, to
the Netherlands.

The HC, in a habeas cor-
pus plea filed by the 37-year-
old Dutch national, noted that
the father “unnecessarily flo-
uted” its orders and those of
the foreign court and his con-
duct in bringing the child to
India five months ago “depri-
ved the biological mother of
her natural love and affection
for four-five months”.

Noting the mother’s lo-
ving and caring conduct to-
wards the child, HC said her
return to the native land with
her mother was in the child's
best interest.

“India is undoubtedly
known for its zero tolerance
policy towards racial discri-
mination,” a division bench
of Justices Ajay Gadkari and
Shyam Chandak said, adding
that the father, “however, had
theaudacity to invokeadefen-
ceof racialdiscrimination”.

The father’s counsel sub-
mlttedk ithe! father and
child were “subjected to raci-
al abuse”. HC noted that the

—

“vague” discriminationargu-
ments were raised belatedly
last month when filing an ap-
peal against a Nov 2023 order
of a Dutch court requiring
him to return the child to the
Netherlands and found the
plea tobe “sham”. By such ac-
cusations, the father “has lo-
wered the image of India and
its citizens in the view of peti-
tioner (mother) and her fel-
low nationals,” observed
the HC.

The Indian man had
married the Dutch wo-
man in 2013 under Dutch
laws and divorced in
April 2023 by a judg-
ment of a Dutch court
which said their child
would have main resi-
dence with mother in the Net-
herlands and father would ha-
verights to stay in touch with
child.

In August, the father was
granted permission by a
Dutch court to travel to Mum-
bai with the child for two we-
eks. The father, however, fai-
led to return to the Nether-
lands, violating his underta-
king to the court, prompting
the mother to move the local
court in the Netherlands in
September, seeking her
child’s return, which the co-
urt directed in November:

The father, represented by
senior counsel Mihir Desali,
denied all allegations against

Dad’s ways ‘unethical’: HC lets
Dutch wife take child abroad

Indian Man Had Cited ‘Racial Discrimination’

him of illegally detainingthe :
child, and said the couple li- :
ved inIndiaforaboutthreeye- :
ars before the child wasborn.

Additional public prose-
cutor S V Gavand said police
following orders of the court
to hand over child’s pro-tem
custody to the mother, appre-
hended the father at Daman
and produced the child before
HC in January.

Advocate Subod Desai ap-
pointed as amicus curiae
(friend of court to assist in
the matter)said HC

may decide

the issue in

best interest
of the child.

In August 2023 he

undertook to return to
the Netherlands, said her la-
wyers Anil Malhotra and
Anagha Nimbkar, but soon af-
ter a November 2023 order of
the Dutch court, ordering re-
turn of child, he filed a peti- «
tion in the Mumbai family co-
urt, ng pérmanent cus-
tody of the ¢hild after admit-
ting the child to a local school
in the city HC said he did so
“Intentionally” because he
knew that once the Dutch
mother is induced to litigate
here, it would take conside-
rable time to decide on the
custody issue, by which time
thechild who has roots in Net-
herlands will “sufficiently de-
velop her roots in India”.
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Bombay HC pulls up man for false claim of racial discrimination by Dutch

in-laws

The HC ordered him to hand over daughter's custody to the ex-wife

The Bombay High Court on Wednesday, while allowing a plea by a
Netherlands/Dutch national woman seeking access or custody of the minor
daughter who was ‘illegally’ detained by her ex-husband from Mumbai, pulled
up the man for claiming that he illegally brought his minor daughter to India
because they were facing racial discrimination by family members of his ex-
wife.

The HC termed the ex-husband’s claim of racial discrimination as ‘completely
hollow and a sham plea.’ It observed the man has ‘lowered the image of India
and its citizens in the view of the petitioner (woman) and her fellow nationals.’
“India 1s undoubtedly known for its zero tolerance policy towards racial
discrimination. The Respondent (ex-husband), however, had the audacity to
take shelter on the defence of racial discrimination; that too against the
petitioner, who once was his wife and spent considerable years with him. This
way, he has lowered the image of India and its citizens in the view of the
petitioner and her fellow nationals. We record our displeasure for this conduct
as according to us, it is unethical,” a division bench of Justice Ajey S Gadkari
and Shyam C Chandak noted in its verdict.

The bench passed an order in plea by a 37-year-old Dutch national woman who
filed a habeas corpus plea claiming ‘illegal detention’ by her ex-husband, an
Indian national. The two got married in July, 2013, after which he was

registered as a Dutch resident.



Their daughter was born in December, 2018 and the District Court in
Netherlands granted divorce to the couple in April, 2023. It held the child will
be in custody of her mother. The said court in July, last year granted permission
to the husband to travel to India with the daughter for nearly 15 days starting
from August 5, that year.

As the ex- husband did not return after the stipulated time, the petitioner moved
the District Court in Netherlands, which directed him to bring back the child or
hand the child over to the wife. As the man failed to comply with said
directions, the petitioner was prompted to approach the Bombay HC to get the
child back. The husband, through senior advocate Mihir Desai claimed that his
ex-wife’s parents had subjected the daughter to racial discrimination and abuse
due to her complexion and they wanted to ‘sever her ties with India.’

However, advocate Anil Malhotra for the wife argued that the couple was
married as per Dutch laws and rights of custody over their daughter was to be
determined by the court in Netherlands. Malhotra argued that detention of the
child in India is illegal/unauthorised and that the five-year-old girl in her tender

age required her mother’s care.

The HC pulled up the respondent for raising a ‘vague’ allegation of ‘racial
discrimination’ at ‘belated stage’. “The sudden disconnect of the child from her
native; the Netherlands is unjustifiable because she is a Dutch National...” the
bench noted, adding that the petitioner was providing a conducive atmosphere
to her daughter.

The HC directed the man to hand over the custody of the child, however,
permitted him visitation and interaction rights. “The child is of a tender age and
thus requires equal support of both parents to see that she grows under the
umbrella of diverse tradition and culture of the two countries and steps into the

world as a respectable person,” the HC held.
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Bombay High Court Criticizes Man for Falsely
Claiming Racial Discrimination in Custody
Case

The Bombay High Court has strongly reprimanded a man for his baseless allegations of racial
discrimination in the Netherlands by his Dutch wife’s family, used as a pretext to illegally bring
his minor daughter to India. Justices A § Gadkari and Shyam Chandak dismissed the man’s
claims as “completely hollow™ and a “sham plea,” emphasizing that such actions tarnish India’s

reputation and its stance against racial diserimination.

The controversy arose from a petition by the Dutch national mother, secking the return of her
five-year-old daughter. whom the father had taken from the Netherlands to India in August
2023, contrary to a Dutch court’s custody order favoring the mother. The father’s subsequent
petition in Mumbai for permanent custody was underpinned by allegations of racial

discrimination and the child’s purported fear of returning to the Netherlands.

The High Court, however, saw these claims as an afterthought and a strategy to circumvent the
Dutch court’s ruling. The bench ordered the immediate return of the child to her mother,
highlighting the potential harm of “Parental Alienation Syndrome™ where the child could be led

to believe that her mother had abandoned her.

Emphasizing the child’s best interests and welfare, the court noted the strong bond between the
mother and daughter, underscoring the importance of their reunion, especially considering the
child’s young age and her brief stay in India. The court also instructed adherence to the Dutch
court’s visitation rights order, advoeating for the child’s growth under the influence of both her

parents” diverse cultural backgrounds.
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Bombay High Court Criticizes Man for Falsely Claiming Racial Discrimination in Custody Case

The Bombay High Court has strongly reprimanded a man for his baseless allegations of racial
discrimination in the Netherlands by his Dutch wife’s family, used

Read more: https://lawtrend.in/bombay-high-court-criticizes-man-for-falsely-claiming-racial-
discrimination-in-custody-case/

The Bombay High Court has strongly reprimanded a man for his baseless allegations of racial
diserimination in the Netherlands by his Dutch wife’s family, used as a pretext to illegally bring
his minor daughter to India. Justices A S Gadkari and Shyam Chandak dismissed the man’s
claims as “completely hollow™ and a “sham plea,” emphasizing that such actions tarnish India’s

reputation and its stance against racial diserimination.

———— e
The controversy arose from a petition by the Dutch national mother. seeking the return of her

five-year-old daughter, whom the father had taken from the Netherlands to India in August
2023, contrary to a Dutch court’s custody order favoring the mother. The father’s subsequent
petition in Mumbai for permanent custody was underpinned by allegations of racial

discrimination and the child’s purported fear of returning to the Netherlands.

The High Court, however, saw these claims as an afterthought and a strategy to circumvent the
Dutch court’s ruling. The bench ordered the immediate return of the child to her mother,
highlighting the potential harm of “Parental Alienation Syndrome™ where the child could be led

to believe that her mother had abandoned her.

Emphasizing the child’s best interests and welfare, the court noted the strong bond between the
mother and daughter, underscoring the importance of their reunion, especially considering the
child’s young age and her brief stay in India. The court also instructed adherence to the Dutch
court’s visitation rights order, advocating for the child’s growth under the influence of both her

parents’ diverse cultural backgrounds.
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Bombay High Court gives custody of child
to Dutch mother, criticises Indian father
for alleging racial discrimination

The Court added that it was unethical of the Indian father to claim that he was subjected
to racial discrimination by his former wife when she had spent several years with him as

a married couple.

The Bombay High Court recently granted custody over a five-year-old child to her Dutch
mother after the mother claimed that her former husband, an Indian citizen, had
illegally detained their child.

While doing so, a division bench of Justice AS Gadkari and Shyam Chandak also
rejected the Indian father's claim that he and the child were subjected to racial
discrimination by his estranged Dutch wife.

"India is undoubtedly known for its zero-tolerance policy towards racial discrimination.
The husband, however, had the audacity to take the shelter of the defence of racial
discrimination; that too against the Petitioner, who once was his wife and spent
considerable years with him. This way, he has lowered the image of India and its citizens in
the view of Petitioner and her fellow nationals. We record our displeasure for this conduct
as according to us, it is unethical," the Court said.

Justice AS Gadkari and Justice Shyam Chandak

The husband, an Indian national had married the Dutch woman in July 2013. He was
thereafter registered as a Dutch resident. Five years later, in 2018, the couple had a
child who also became a Dutch citizen.

The couple later filed for divorce before a district court in Netherland. The divorce was
granted on April 28, 2023, and the custody of the child was handed over to the mother.

In July 2023, the same court permitted the husband to bring the child to India for a
short visit between August 5-19, 2023. The husband allegedly obtained a new passport
for the child with an intention to never return to the Netherlands, even though the child
had an Overseas Citizen of India (OCI) card.

When the husband did not return, the Dutch woman approached the district court in the
Netherlands and urged it to order that her former husband bring back their child.

Despite court orders to bring the child back, the former husband failed to comply. This
compelled the wife to approach the Bombay High Court for relief.



The husband opposed the petition, claiming that the child and he were subjected to
racial discrimination by his former wife and family.

The High Court was not convinced by the allegation and also found that the husband
had raised the claim of discrimination only after he filed an appeal before the Dutch
court in 2024.

“The defence of racial discrimination is taken at a very belated stage and in the pleadings
of this proceeding is as vague as possible,” the High Court noted.

After interacting with the child, the Court also observed that the child seemed to be
comfortable in the company of the mother. This ruled out the possibility of racial
discrimination, the Court opined.

The bench further opined that it was unjustifiable for the five-year-old child to suddenly
disconnect from her native country (Netherlands).

For these reasons, the Court directed that the custody of the child be handed over to the
mother.
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Dad’s ways ‘unethical’: Bombay HC lets Dutch wife take
child abroad

Swati Deshpande / TNN / Updated: Feb 9, 2024, 09:46 IST (+]

New For You The Indian father, represented by Mihir Desai, denied allegaticns of illegally detaining

the child during the custody battle. The Bombay high court criticized the father for
intentionally inducing the Dutch mother to litigate in India, causing delays in the

3 -~ ,
- m custody issue.

ALTS

MUMBAIL: Recording displeasure over an Indian father's "unethical conduct” in
taking recourse to a defence of 'racial discrimination’ against his Dutch wife ,
Bombay high court permitted the mother to take a child, aged five, to the

Metherlands.

The HC, in a habeas corpus plea filed by the 37-year-old Dutch national, noted
that the father "unnecessarily flouted” its orders and those of the foreign court
and his conduct in bringing the child to India five months ago "deprived the

biological mother of her natural love and affection for four-five months”.



Moting the mother’s loving and caring conduct towards the child, HC said her
return to the native land with her mother was in the child’s best interest.

"India is undoubtedly known for its zero tolerance policy towards racial
discrimination,” a division bench of Justices Ajay Gadkari and Shyam Chandak

said, adding that the father, "however, had the audacity to invoke a defence of
racial discrimination™

The father's counsel submitted that the father and child were "subjected to
racial abuse”. HC noted that the "vague” discrimination arguments were raised
belatedly last month when filing an appeal against a Nov 2023 order of a Dutch
court requiring him to return the child to the Netherlands and found the plea to
bhe "sham”. By such accusations, the father "has lowered the image of India

and its citizens in the view of petitioner (mother) and her fellow nationals,”
observed the HC.



The Indian man had married the Dutch woman in 2013 under Dutch laws and
divorced in April 2023 by a judgment of a Dutch court which said their child
would have main residence with mother in the Netherlands and father would

have rights to stay in touch with child.

In August, the father was granted permission by a Dutch court to travel to
Mumbai with the child for two weeks. The father, however, failed to return to
the Netherlands, viclating his undertaking to the court, prompting the mother
to move the local court in the Netherlands in September, seeking her child's

return, which the court directed in November.

The father, represented by senior counsel Mihir Desai, denied all allegations
against him of illegally detaining the child, and said the couple lived in India for

about three years before the child was born.

Additional public prosecutor S V Gavand said police following orders of the
court to hand over child’s pro-tem custody to the mother, apprehended the

father at Daman and produced the child before HC in January.

Advocate Subod Desai appointed as amicus curiae (friend of court to assist in

the matter) said HC may decide the issue in best interest of the child.

In August 2023 he undertook to return to the Netherlands, said her lawyers
Anil Malhotra and Anagha Nimbkar, but soon after a November 2023 order of
the Dutch court, ordering return of child, he filed a petition in the Mumbai
family court, seeking permanent custody of the child after admitting the child
to a local school in the city. HC said he did so "intentionally” because he knew
that once the Dutch mother is induced to litigate here, it would take
considerable time to decide on the custody issue, by which time the child who

has roots in Netherlands will "sufficiently develop her roots in India".
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Bombay HC raps man for false claim of
racial discrimination by Dutch wife's
kin

The court was hearing a petition filed by the woman, a Dutch national, seeking
custody of her five-year-old daughter to be handed over to her.

Mumbai: The Bombay High Court has deprecated a man for claiming that he illegally brought his
minor daughter to India from the Netherlands last year as both of them faced racial discrimination
there by the family members of his estranged wife, a Dutch national

In an order passed on Wednesday, a division bench of Justice A S Gadkari and Shyam Chandak said
the plea of racial discrimination adopted by the man was "completely hollow and was a sham plea".

“India is undoubtedly known for its zero tolerance policy towards racial discrimination. The man has
lowered the image of India and its citizens in the view of the petitioner (woman) and her fellow
nationals,” the court said.

Also Read: Delhi HC rejects AAP leader Sanjay Singh's bail plea in money laundering case

Such conduct was unethical, it added.

The court was hearing a petition filed by the woman, a Dutch national, seeking custody of her five-
year-old daughter to be handed over to her.

As per the plea, the woman's former husband violated an order passed by a court in the Netherlands,
which had granted her custody of the child. The man allegedly brought the child to India from the
Netherlands in August 2023 and refused to return the child to the woman. He later filed a petition in
the family court in Mumbai seeking permanent custody of the child.

The man had claimed that he and his daughter were subjected to racial discrimination and hence the
child has now developed a fear and was not willing to return to the Netherlands.

The high court noted that this claim of racial discrimination was a 'sheer afterthought' and adopted
by the man only to defeat the orders passed by the Dutch court.

The bench directed the man to hand over custody of the child to her mother so that she could be
taken back to the Netherlands.



The court noted that if the return of the child to Netherlands to her mother was declined, then there
was a possibility of polluting the mind and thoughts of the child against her mother to such an extent
that the child would think her own mother deserted her.

"This is the doctrine of 'Parental Alienation Syndrome' that is the efforts made by one parent to get
the child to give up his/her own positive perceptions of the other parent,” the HC said.

It added that this puts the child in the middle of a loyalty contest and then makes the child to blame
one parent.

The woman in her plea said the child has been living with her since birth in the Netherlands and
that the child too is a Dutch national by birth.

The bench in its order said the overriding consideration in such cases must be the interest and
welfare of the child and while deciding this, the view of one parent alone cannot be taken into
consideration.

"The court should decide the issue of custody only on the basis of what is in the best interest of the
child," the HC said.

The bench noted that the child in the present case was born in the Netherlands and has been living
there with her mother till she was brought to India by her father last year.

"There is great physical, mental and emotional bonding between the mother and child. Both need the
company of each other. This is very important for a girl child of the tender age of five years,” the HC
said.

The court noted that the child has been in India only since August last year and has not set her roots
here yet.

The bench concluded that the man violated the order passed by the court in the Netherlands and
detained the child with him illegally. "Therefore, the child deserves to return to her country,” it said.

The high court said the man and the woman shall abide by the order passed by the Dutch court with
regard to visitation rights.

"The child is of a tender age and thus requires equal support of both parents to see that she grows
under the umbrella of diverse tradition and culture of the two countries and steps into the world as a
respectable person,” the HC said.
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'Zero-Tolerance Towards Racial Discrimination In
India,” Says Bombay High Court

The court said that the plea of racial discrimination
adopted by the man was “completely hollow and a
sham”.

The Bombay High Court has frowned upon a 44-year-old man for claiming
that he illegally brought his minor daughter to India from the Netherlands
as they both were facing “racial discrimination” there by the family
members of his former wife, a Dutch national. The court directed the man
to return the five-year-old to her mother.

The court said that India is known for its zero-tolerance policy towards
racial discrimination, but the plea of racial discrimination adopted by the
man was "‘completely hollow and a sham”.

Court's observations

“India is undoubtedly known for its zero tolerance policy towards racial
discrimination. The Respondent No.2 (man), however, had the audacity to
take the shelter of the defence of racial discrimination; that too against the
Petitioner, who once was his wife and spent considerable years with him,” a
division bench of Justices Ajey Gadkari and Shyam Chandak said on
Wednesday.

"This way, the Respondent No.2 has lowered the image of India and its
citizens in the view of Petitioner and her fellow nationals. We record our
displeasure for this conduct as according to us, it is unethical,” the bench
added.

Petition by woman seeking custody of five-year-old daughter



The court was hearing a petition filed by the woman seeking custody of her
five-year-old daughter alleging that her former husband violated an order
passed by a court in the Netherlands which had granted her

child’s custody.

In August 2023, he allegedly brought the child to India and refused to return
the child. He later filed a petition in the family court in Mumbai seeking
permanent custody of the child. He contended that he and his daughter
were subjected to racial discrimination and hence the child has now
developed a fear and was not willing to return to the Netherlands.

Refusing to believe his contention, the bench said that the claim of racial
discrimination was a “sheer afterthought” and adopted by the man only to
defeat the orders passed by the Dutch court.

Bench directs man to hand over custody of child

The bench directed the man to hand over custody of the child to her
mother so that she could be taken back to Netherlands. It noted that if the
child was not returned to the Netherlands to her mother then there was a
possibility of polluting the child’'s mind against her mother.

"This is the doctrine of ‘Parental Alienation Syndrome’ that is the efforts
made by one parent to get the child to give up his/ her own positive
perceptions of the other parent,” the bench said in a detailed order. This
puts the child in the middle of a loyalty contest and then makes the child
to blame one parent.

The woman emphasised that the child had been living with her since birth
and that she is a Dutch national by birth.

Court's remarks

The court remarked that the overriding consideration in such cases must
be the interest and welfare of the child and while deciding this, the view of
one parent alone cannot be taken into consideration.

"There is great physical, mental and emotional bonding between the
mother and child. Both need the company of each other. This is very
important for a girl child of the tender age of five years,” the judges



underlined. Besides, the child has been in India only since August last year
and has not set her roots here yet.

Concluding that the man violated the order of the court in the
Netherlands, the court said: “Therefore, the child deserves to return to her
country.” They have also asked both the parents to abide by the conditions
imposed by the court in the Netherlands with regard to access to child.

"The child is of a tender age and thus requires equal support of both
parents to see that she grows under the umbrella of diverse tradition and
culture of the two countries and steps into the world as a respectable
person,” the judges underscored. Advocates Anil Malhotra, Anagha
Nimbkar, Shreya Shrivastav, Gulistan Dubash and Durgesh Jaiswal
appeared for the mother. Advocate Mihir Desai appeared for the father.
State was represented by Additional Public Prosecutor SV Gavand.
Advocate Subodh Desai was appointed as amicus curiae (friend of court).
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HC allows Dutch woman to take 5-year-old
daughter back to Netherlands

The girl was allegedly ‘illegally detained’ by her father after bringing
her on a 15-day visit to the city

MUMBAI: The Bombay high court on Wednesday allowed a 37-
year-old Dutch woman to take her 5-year-old daughter, who had
been ‘illegally detained’ in the city by her ex-husband, back to
Netherlands, observing that the best interests of the child would be
served best in the north-western European country.

A division bench of justice Ajay Gadkari and justice Shyam Chandak,
however, allowed the woman’s ex-husband, a city-based lawyer, to
contact the child by the terms of orders of Dutch courts.

The couple married in July 2013 in Netherlands by the Dutch laws
and the girl was born on December 14, 2018. However, due to

incompatibility and differences, the couple decided to part ways and



applied for divorce. Their marriage was dissolved on April 28, 2023,
by the District Court of East Brabant, Hertogenbosch in
Netherlands. The court also held that the mother’s residence would
be the main residence for the child and the husband was given
visitation rights.

In August last year, the father brought the girl child to the city for
two weeks, under permission from the court of East Brabant, and
was supposed to return to Netherlands on or before August 19. The
44-year-old city resident, however, did not return to Netherlands on
the scheduled date and stopped responding to
telephone/WhatsApp calls of his ex-wife.

On petitioner’s mother on September 7 moved to the District Court
of Hague, seeking the immediate return of the child to Netherlands.
Though her ex-husband contested the plea, the court on November
9, directed him to bring back the child to Netherlands or hand over
her custody to the woman with necessary travel documents.

After the ex-husband failed to comply with the Hague court order,
the woman came to India and filed a Habeas Corpus petition before
the high court through advocate Durgesh Jaiswal, claiming that her
ex-husband had illegally detained the 5-year-old girl.

During the pendency of her petition, the girl child was interviewed
by the judges, and on January 8, the court directed her lawyer father
to hand over her child to her mother. Instead of handing over
custody of the child, the lawyer fled from the city with her.
Eventually, on January 9, the Versova police traced him to Daman
and produced the child before the high court. On January 11, the
child was handed over to her mother.



Her counsel, advocate Anil Malhotra submitted that the action on
the part of the man in uprooting and disrupting the child was
extremely detrimental and damaging to her best interest and
welfare. The Chandigarh-based lawyer also pointed out, how the
father’s action had deprived the woman of her right over the child,
as a mother and natural guardian.

The woman’s ex-husband resisted the petition, claiming that after
their marriage they resided in Mumbai for around 3 years and the
woman was also well-settled in the city. He added that she wanted
to reside in Mumbai, but because of undue interference by her
mother, they went back to Netherlands in 2021 where he and the

girl child were insulted by his in-laws.

The court accepted arguments advanced by advocate Malhotra that
the sudden disconnect of the child from her native place was
“unjustifiable because she is a Dutch National.” The court said she
was less than five years of age, and her main residence was the
place of her mother where she was admitted to a school.

The bench said being a Dutch national, the child would get the
benefits available to a domicile of the Netherlands and this would be
certainly in her best interest.
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HC grants permission for Dutch woman to take 5-year-old daughter back to Netherlands

The Bombay High Court has granted approval to a 37-year-old Dutch woman to return to the
Netherlands with her 5-year-old daughter. The child had been reportedly 'illegally detained' in
Mumbai by her ex-husband, a city-based lawyer.

Read more at:https://www.magzter.com/stories/newspaper/The-Business-Guardian/HC-GRANTS-
PERMISSION-FOR-DUTCH-WOMAN-TO-TAKE-5YEAROLD-DAUGHTER-BACK-TO-NETHERLANDS
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HC raps man for false claim that he,
minor daughter faced racial
discrimination by Dutch wife's kin

The Bombay High Court has deprecated a man for claiming that he illegally brought his
minor daughter to India from the Netherlands last year as both of them faced racial

discrimination there by the family members of his estranged wife, a Dutch national.
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The Bombay High Court has deprecated a man for claiming that he
illegally brought his minor daughter to India from the Netherlands last
year as both of them faced racial discrimination there by the family
members of his estranged wife, a Dutch national. A division bench of

Justices A S Gadkari and Shyam Chandak in an order passed on

‘Wednesday said the plea of racial discrimination adopted by the man was
"completely hollow and was a sham plea". "India is undoubtedly known

for its zero tolerance policy towards racial discrimination.

The man has lowered the image of India and its citizens in the view of
the petitioner (woman) and her fellow nationals,” the court said. Such
conduct was unethical, it added. The court was hearing a petition filed
by the woman, a Dutch national, seeking custody of her five-year-old
daughter to be handed over to her. As per the plea, the woman's former
husband violated an order passed by a court in the Netherlands, which

had granted her custody of the child.



The man allegedly brought the child to India from the Netherlands in
August 2023 and refused to return the child to the woman. He later filed
a petition in the family court in Mumbai seeking permanent custody of
the child. The man had claimed that he and his daughter were subjected
to racial discrimination and hence the child has now developed a fear
and was not willing to return to the Netherlands. The high court noted
that this claim of racial discrimination was a "sheer afterthought” and

adopted by the man only to defeat the orders passed by the Dutch court.

The bench directed the man to hand over custody of the child to her
mother so that she could be taken back to the Netherlands. The court
noted that if the return of the child to Netherlands to her mother was
declined, then there was a possibility of polluting the mind and thoughts
of the child against her mother to such an extent that the child would

think her own mother deserted her.

"This is the doctrine of 'Parental Alienation Syndrome' that is the efforts

made by one parent to get the child to give up his/her own positive
perceptions of the other parent,” the HC said. It added that this puts the
child in the middle of a loyalty contest and then makes the child to blame
one parent. The woman in her plea said the child has been living with her
since birth in the Netherlands and that the child too is a Dutch national
by birth.

The bench in its order said the overriding consideration in such cases

must be the interest and welfare of the child and while deciding this, the
view of one parent alone cannot be taken into consideration. "The court
should decide the issue of custody only on the basis of what is in the best

interest of the child,” the HC said.



The bench noted that the child in the present case was born in the
Netherlands and has been living there with her mother till she was
brought to India by her father last year. "There is great physical, mental
and emotional bonding between the mother and child. Both need the
company of each other. This is very important for a girl child of the
tender age of five years,” the HC said. The court noted that the child has
been in India only since August last vear and has not set her roots here

yet.

The bench concluded that the man violated the order passed by the
court in the Netherlands and detained the child with him illegally.
"Therefore, the child deserves to return to her country,’ it said. The high
court said the man and the woman shall abide by the order passed by the
Dutch court with regard to visitation rights. "The child is of a tender age
and thus requires equal support of both parents to see that she grows
under the umbrella of diverse tradition and culture of the two countries

and steps into the world as a respectable person,” the HC said.
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Bombay High Court rubbishes father's
claims about discrimination in Netherlands

The Bombay High Court was hearing a
petition filed by the Dutch woman, claiming
that her estranged husband, an Indian
citizen, had illegally detained their child.

While permitting a Dutch mother to take her 5-year-old
daughter to the Netherlands, the Bombay High Court has
deprecated the 44-year-old father of the child for claiming that
he illegally brought his minor daughter to India from Europe,
citing racial discrimination faced by both of them from the
family members of his ex-wife's family.

A bench of Justices Ajay Gadkari and Shyam Chandak was
hearing a petition filed by the Dutch woman, claiming that her
estranged husband, an Indian citizen, had illegally detained
their child. The bench stated that the plea of racial
discrimination adopted by the man was “completely hollow and
was a sham plea.”



"India is undoubtedly known for its zero-tolerance policy
towards racial discrimination. However, the husband had the
audacity to take shelter in the defence of racial discrimination,
against the Petitioner, who once was his wife and spent
considerable years with him. This way, he has tarnished the
image of India and its citizens in the view of the Petitioner and
her fellow nationals. We record our displeasure with this
conduct as, according to us, it is unethical," the bench said.

According to the woman's plea, her former husband violated an
order passed by a Dutch court which granted her custody of the
child. The man allegedly brought the child to India from the
Netherlands in August 2023 and refused to return the child to
the woman. He later filed a petition in the family court in
Mumbai seeking permanent custody of the child.



Ontvoerd meisje (5) moet
terug naar Nederland,
oordeelt rechter India
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Een meisje van 5 dat door haar vader was ontvoerd naar de Indiase
miljoenenstad Mumbai, moet terug naar haar moeder in Nederland. Dat heeft
het hooggerechtshof van Mumbai bepaald. Het meisje werd door haar 44-
jarige vader illegaal gevangengehouden in Mumbai. Het hof zegt dat ze beter
af is als ze in Nederland opgroeit.

Na een huwelijk van bijna tien jaar sprak de rechtbank in Den Bosch vorig jaar
april de scheiding uit tussen de ouders van het meisje. De moeder zou de voogdij
krijgen, haar vader bezoekrechten.

Met toestemming van de rechtbank in Den Bosch gingen vader en dochter
afgelopen augustus op vakantie naar Mumbai, waar de 44-jarige vader
oorspronkelijk vandaan komt. Hij keerde niet meer terug naar Nederland met zijn
dochter: telefoontjes werden genegeerd en tekstberichten bleven onbeantwoord.

Meer ouders te maken met ontvoering kind

In 2022 werden aanzienlijk meer kinderen ontvoerd dan het jaar daarvoor, bleek
vorig jaar uit cijfers van het Centrum Internationale Kinderontvoering.

Het aantal meldingen van internationale kinderontvoeringen stond in 2022 op 292
kinderen, tegenover 229 ontvoerde kinderen in 2021. Dit is een stijging van 27,5
procent.



De moeder spande daarop eerst een zaak aan bij de rechtbank van Den Haag, die
haar in het gelijk stelde, en reisde met dat vonnis naar India.

Daar voerde de advocaat van de vrouw aan dat de man het welzijn van zijn dochter
schaadde door haar mee te nemen naar een voor haar vreemd land. Verder wees hij
erop dat een Nederlandse rechter de voogdij al had toegewezen aan de moeder. Het
hooggerechtshof van Mumbai stelde de moeder in het gelijk. Moeder en dochter
zijn inmiddels met elkaar herenigd, meldt de Hindustan Times.

Lees ook:

5 jaar later: in Amsterdam ontvoerde peuter Insiya nog steeds vast in India

De zaak doet denken aan de ontvoering van de destijds 2-jarige Insiya, het meisje
dat in 2016 in opdracht van haar vader vanuit Amsterdam werd ontvoerd naar
India. Sindsdien weigert hij het meisje aan Nederland over te dragen. De moeder
zegt geen contact met haar te kunnen krijgen. Haar vader is in oktober 2020 bjj
verstek veroordeeld tot 9 jaar gevangenisstraf voor zijn rol bij de ontvoering van
zijn dochter. Insiya is inmiddels 9 jaar.
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Kidnapped girl (5) must
return to the
Netherlands, Judges in
India rule

A 5-year-old girl who was kidnapped by her father to the Indian
metropolis of 